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§ 203.7 Local lodge employee.
An individual who, prior to January

1, 1937, shall have rendered service to a
local lodge or division of a railway
labor organization included as an em-
ployer under section 1(a) of the act,
shall be an employee with respect to
such service to such local lodge or divi-
sion only if he was on August 29, 1935,
in the service of or in an employment
relation to an employer which was a
carrier. An individual who, subsequent
to December 31, 1936, shall have ren-
dered service to a local lodge or divi-
sion of a railway labor organization in-
cluded as an employer under section
1(a) of the act, shall be an employee
with respect to such service to such
local lodge or division only with re-
spect to such service as was preceded
by service, or an employment relation,
on or after August 29, 1935, to an em-
ployer which was a carrier. (For the ef-
fect of compensation less than $3.00 per
month earned after December 31, 1936,
for service to a local lodge or division
of a railway-labor-organization em-
ployer, see part 222 of this chapter.)
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SOURCE: 54 FR 5224, Feb. 2, 1989, unless oth-
erwise noted.

§ 204.1 Introduction.
In order for an individual to receive

credit under the Railroad Retirement
Act (Act) for railroad service prior to
1937, he or she must establish that he
or she was actively working for an em-
ployer under the Act on August 29,
1935, or was in an employment relation
to an emp]oyer on that date. Section
204.3 of this part defines employment

relation for purposes of establishing
prior service. It is also necessary to es-
tablish an employment relation to an
employer for any month in which an
individual wishes to receive a deemed
service month, as provided for in § 210.3
of this chapter, and to receive credit
for pay for time lost as provided for in
§ 211.3 of this chapter. This part defines
employment relation for these pur-
poses. See §§ 204.5 and 204.6. In addition,
in order for an individual to have his or
her service to a local lodge or division
of a railway labor organization consid-
ered as creditable service under the
Act, he or she must establish that he or
she was working for a railroad or in an
employment relation to a railroad on
or after August 29, 1935, and that such
employment or employment relation
preceded his or her service to the local
lodge or division. Section 204.7 defines
employment relation for this purpose.

§ 204.2 Employment relation—deter-
mination by the Board.

The existence or non-existence of an
employment relation, as defined in this
part, is a conclusion which must be
reached by the Board or its authorized
officers or employees upon the basis of
the evidence before the agency. The
employer and the employee are the
principal sources of evidence with re-
spect to a determination whether an
employment relation existed, but the
Board will not be bound by the mere
conclusion of the employer or the em-
ployee that the employee had or did
not have an employment relation.

§ 204.3 Employment relation—prior
service.

An individual shall have an employ-
ment relation to an employer on Au-
gust 29, 1935, for purposes of crediting
service prior to January 1, 1937, if:

(a) He or she was in the service of an
employer on that date; or

(b) He or she was on that date on
1eave of absence expressly granted by
the employer or by a duly authorized
representative of such employer, but
only if such leave of absence was estab-
lished to the satisfaction of the Board
before July 1947; or

(c) He or she was in the service of an
employer after that date and before
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January 1946, in each of six calendar
months, whether or not consecutive; or

(d) Before that date he or she did not
retire and was not retired or dis-
charged from the service of the last
employer by whom he or she was em-
ployed, but solely by reason of a phys-
ical or mental disability he or she
ceased before August 29, 1935, to be in
the service of such employer and there-
after remained continuously disabled
until he or she attained age sixty-five
or until August 1945; or

(e) Solely for the reason stated in
paragraph (c) of this section an em-
ployer by whom he or she was em-
ployed before August 29, 1935, did not
on or after August 29, 1935, and before
August 1945, call him or her to return
to service, or if he or she were called to
return to service he or she for such rea-
son was unable to render service in six
calendar months as provided in para-
graph (b) of this section; or

(f) He or she was on August 29, 1935,
absent from the service of an employer
by reason of a discharge which, within
one year after the effective date there-
of, was protested to an appropriate
labor representative or to the em-
ployer, as wrongful, and which was fol-
lowed within ten years of the effective
date thereof by his or her reinstate-
ment in good faith to his or her former
service with all his or her seniority
rights.

§ 204.4 Conditions which preclude an
employment relation.

(a) An individual shall not have been
on August 29, 1935, an employee by rea-
son of an employment relation if, dur-
ing the last payroll period in which he
or she rendered service to an employer
prior to that date, such service was
rendered outside of the United States
to an employer not conducting the
principal part of its business in the
United States.

(b) An individual may not acquire an
employment relation solely by virtue
of service to a local lodge or division of
a railway labor organization.

§ 204.5 Employment relation—deemed
service.

For the purpose of crediting deemed
service months as provided in § 210.3(b)
of this chapter, an individual must

have maintained an employment rela-
tion to one or more employers in the
month or months to be deemed. For
that purpose an employment relation
exists with respect to any month in
which an individual, although not in
the active service of an employer, is on
furlough subject to recall by an em-
ployer, is on a bona fide leave of ab-
sence, has not been retired or dis-
charged but was by reason of contin-
uous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer or after the individual be-
comes entitled to receive an annuity
under the Railroad Retirement Act.

§ 204.6 Employment relation—pay for
time lost.

For the purpose of crediting pay for
time lost as provided in § 211.3 of this
chapter, an individual must have main-
tained an employment relation to one
or more employers in the month or
months to be credited with pay for
time lost. For that purpose an employ-
ment relation exists with respect to
any month in which an individual, al-
though not in the active service of an
employer, is on furlough subject to re-
call by an employer, is on a bona fide
leave of absence, has not been retired
or discharged but was by reason of con-
tinuous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer.

§ 204.7 Employment relation—service
to a local lodge or division of a rail-
way labor organization.

Service by an individual to a local
lodge or division of a railway labor or-
ganization shall be creditable under
the Railroad Retirement Act only if,
prior to such service, and on or after
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August 29, 1935, such individual per-
formed compensated service for a car-
rier employer under part 202 of this
chapter or was in an employment rela-
tion to such a carrier employer under
the rules set forth in § 204.3 of this part.

PART 205—EMPLOYEE
REPRESENTATIVE

Sec.
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ployee representative status.
205.4 Claiming status as an employee rep-

resentative.
205.5 Reports of an employee representa-

tive.
205.6 Service of an employee representative.
205.7 Termination of employee representa-

tive status.

AUTHORITY: 45 U.S.C. 231, 45 U.S.C. 231f, 45
U.S.C. 231h.

SOURCE: 53 FR 39255, Oct. 6, 1988, unless
otherwise noted.

§ 205.1 Introduction.
This part sets out the various factors

considered in determining an individ-
ual’s status as an employee representa-
tive under section 1(b)(1) of the Rail-
road Retirement Act, and discusses the
procedure for reporting and crediting
of compensation and service as an em-
ployee representative under that Act.
An employee representative is consid-
ered to be a covered employee under
the provisions of the Railroad Retire-
ment Act.

§ 205.2 Definition of employee rep-
resentative.

(a) An individual shall be an em-
ployee representative within the mean-
ing of the Railroad Retirement Act if
he or she is an officer or official rep-
resentative of a railway labor organiza-
tion, other than a labor organization
included in the term ‘‘employer’’ with-
in the meaning of part 202 of these reg-
ulations, who before or after August 29,
1935, was in the service of an ‘‘em-
ployer’’ within the meaning of part 202
of these regulations and who is duly
authorized and designated to represent
employees in accordance with the Rail-
way Labor Act, as amended.

(b) An individual is also considered to
be an employee representative within

the meaning of the Act if he or she is
regularly assigned to or regularly em-
ployed by an individual described in
paragraph (a) of this section in connec-
tion with the duties of the office of em-
ployee representative of said indi-
vidual.

(c) Example: A is employed by rail-
road R as a carman. He is also em-
ployed as recording secretary for the
local chapter of union U, which has
been recognized as the collective bar-
gaining representative of the carmen of
R. Although U represents some rail-
road employees, it is not a railway
labor organization as described in part
202 of these regulations. A is an em-
ployee representative. His service for U
is treated as employee service under
the Railroad Retirement Act.

§ 205.3 Factors considered in deter-
mining employee representative
status.

The following factors, among others,
are considered by the Board in deter-
mining an individual’s status as an em-
ployee representative:

(a) The name of the last railroad or
other employer under the Act by which
the individual was employed, and the
period of employment;

(b) The present official name of the
organization by which the individual is
employed, as well as any other name(s)
under which that organization oper-
ated previously;

(c) The date on which the organiza-
tion was founded;

(d) The title of the position held by
the individual within the organization,
and the duties of said position;

(e) The method by which the indi-
vidual, or the person to whom he or she
is regularly assigned or by whom he or
she is regularly employed, was author-
ized to represent members of the orga-
nization in negotiating with their em-
ployers, the date on which the indi-
vidual was so authorized, and the time
period covered by said authorization;

(f) The purpose or business of the or-
ganization as reflected by its constitu-
tion and by-laws;

(g) The extent to which the organiza-
tion is, and has been recognized as, rep-
resentative of crafts or classes of em-
ployees in the railroad industry;
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